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PREFACE

July 19, 2007

The Committee staff has had a manual for conducting compliance reviews
of nonprofit agency since at least 1992. As a Committee staff document,
the manual was not widely available to nonprofit agencies participating in
the AbilityOne Program. There are multiple definitions of disability in use
by the Government today, and understandings about the concept of
competitive employment have evolved over time. Development of this
revised manual began in 2005 with the recognition that nonprofit agencies
needed access to a more detailed reference showing how the Committee
reviews and assesses the completeness and appropriateness of records
documenting disability and competitive employment determinations.
Consequently, the Committee is now providing to the AbilityOne community
a more detailed description of documentation standards required to ensure
compliance with the statutory requirements of the Javits-Wagner-O’Day Act
and the Committee’s implementing regulations. It is anticipated that wider
distribution of this staff manual will help to ensure that participating
nonprofit agencies better understand the Program’s requirements and how
the staff will conduct compliance reviews.
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Introduction

This manual is published to provide Committee staff, NIB, NISH, nonprofit agencies and
the interested public with a reference work on the practices and procedures used by
Committee staff compliance personnel relative to conducting compliance reviews at
nonprofit agencies participating in the Javits-Wagner-O’Day Program. It contains
instructions to Committee staff on the requirements for medical documentation,
competitive employment assessments, direct labor ratio determinations and reviewing
Department of Labor requirements, as well as other material in the nature of
information, interpretation and examples of the processes involved and outlines the
current procedures which the staff is required or authorized to follow in the normal
review of a nonprofit agency. The manual does not have the force of law or the force of
the rules in Title 41 of the Code of Federal Regulations.

Among the requirements for a nonprofit agency to participate in the AbilityOne Program,
75 percent of its total direct labor hours must be performed by people who are blind or
severely disabled. To fulfill this and other compliance requirements successfully,
nonprofit agency personnel must fully understand the Committee’s definitions of blind
and severely disabled and the Committee’s requirements for documentation of those
individuals who are being counted towards the direct labor ratio.

In light of the differences in definitions and Program requirements, the chapter on
medical documentation and competitive employability is divided into separate sections
for people who are blind and for people who are severely disabled. The law allows
nonprofits associated with National Industries for the Blind (NIB) to count only the direct
labor hours of people who are blind towards the 75 percent direct labor ratio, while
nonprofits that are affiliated with NISH may count people who are blind as well as
people with severe disabilities. NISH-affiliated nonprofits that employ people who are
blind should also be familiar with the section on people who are blind, as it contains the
Committee’s requirements that must be met for the nonprofit's blind employees.

Subsequent changes in practice and other revisions will be incorporated in the form of
substitute or additional pages for the manual.

Suggestions for improving the form and content of the manual are always welcome.
They should be addressed to:

Committee for Purchase from People Who Are Blind or Severely Disabled
1421 Jefferson Davis Hwy

Jefferson Plaza 2, Suite 10800

Arlington, VA 22202-3259

Or they may be sent via email to: info@jwod.gov.
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CHAPTER 1 — Pre-review Preparation and Initial Onsite Review Briefing

1.1. Scheduling the Review

Committee staff reviewers have a limited amount of time while at the nonprofit
agency to collect a specific amount of information. This manual helps structure a
compliance review in the most time-efficient manner. However, the reviewer and
the agency contact person may agree to structure the review differently in order
to accommodate staff schedules, availability of a board member, etc.

1.2 - Preparing Nonprofit Agency for Review

1.2.1 Initial contact with a nonprofit agency to schedule a review should be
made a month to six weeks in advance.

1.2.2 The reviewer should make contact 3-4 weeks before the scheduled
visit to re-confirm the date, discuss preliminary questions the contact person
may have, and get detailed directions to the agency. Keep the agency
phone number at hand during the travel portion of the trip.

1.2.3 During the initial discussion, let the contact person and/or other staff
know that a key function of the review will be the review of individual records
for medical documentation of a disability, and for the annual evaluation of an
individual's readiness for competitive employment.

1.2.4 State laws or agency policy may require the AbilityOne staff member
to sign a release form before they are permitted to review individual files and
records. Make sure that the agency is made aware that its personnel need
to obtain these documents before your visit.

1.2.5 Discuss the process of reviewing the severely disabled direct labor
hour ratio recording system. Remind them that the purpose of the check is
to ensure that at least 75% of the total agency work hours are performed by
employees who are blind or have other severe disabilities, and that at least
75 percent of the direct labor hours performed on the aggregate of
AbilityOne work should be done by people who are blind or severely
disabled. However, the ratio on individual AbilityOne projects must be no
lower than 60% (Unless operating under a phase-in).

1.2.6 Inform the agency staff that a review of all pertinent Department of
Labor (DOL), Occupational Safety and Health Administration (OSHA), Office
of Federal Contract Compliance Programs (OFCCP), and DOL sub-minimum
wage certification requirements will also be reviewed.



1.2.7 If AbilityOne work is being performed at separate locations, these
locations should be visited if they are within a reasonable distance of the
agency. If the agency has many off-site locations spread over a wide
geographic area, a sample of sites should be visited. Some agencies
operate contracts that are several hours drive from their main facility, or in
other states. In these cases, a AbilityOne site visit may not be possible. In
the case of work done at night, such as commissary shelf stocking, it may be
necessary to obtain a night schedule or clearance from the on-site
supervisor so that a visit can be arranged.

1.2.8 A member of the agency’s Board of Directors will be invited to attend
the Executive Director’s exit brief at the conclusion of the review. The
contact person should make contact with the Board to determine who will be
attending the exit brief.

1.2.9 The Compliance reviewer should send the agency a copy of the
Review Form and its companion “Instructions” (an annotated version which
explains how to complete the form). The agency is not required to fill out the
form prior to the compliance visit. However, it can greatly facilitate the visit if
they do a dry run with it and pull together applicable information prior to the
arrival of the Compliance reviewer.

1.3 - Collecting Previous and Current Information

1.3.1 There are several pieces of information the reviewer needs to have
before visiting the agency. The following information is found in the
nonprofit agency file and JPID.

1.3.2 Previous compliance visit information — Check JPID for the date of
the last compliance visit, both, by the Committee and by the CNA, and who
conducted it.

1.3.3 Previous incidence of compliance problems — Check the last
compliance review form (or review summary), other documentation in the
file and in JPID for previous compliance problems. Also, make a note of
any compliance problems from previous visits so they can be discussed with
agency management.

1.3.4 Last Annual Report data — If the direct labor hours for blind/severely
disabled workers reported on the Annual Report are below 75% overall or
below 75% on AbilityOne work, confirm the most recently reported quarterly
ratio with NIB or NISH. The agency may also be operating under an
approved phase-in schedule which is temporarily affecting the direct labor
ratio.




1.3.5 Current AbilityOne_project information — All notices of changes to the
procurement list affecting an agency are filed in the nonprofit agency's
compliance file and in JPID. The reviewer should check that both agree and
take a list of the currently authorized projects to confirm with the nonprofit
agency that they are doing the work.

1.3.6 Legal Documentation Review — Review the agency’s legal
documentation, both By-laws and Articles of Incorporation, and note the
date of the most current copy in the agency file.

1.3.7 Projected/start-up direct labor ratios for each item — For items added
to the Procurement List since 1988, the agency will have submitted an ADD-
5 form (for products) or an ADD-6 form (for services). The form gives the
projected ratio of blind/severely disabled direct labor hours for the item.

1.3.8 Phase-in plan or schedule, if applicable — The ADD-5/ADD-6 form
also indicates the percent of blind/severely disabled direct labor hours
projected at the time of start-up. Determine whether the item is still subject
to a phase-in schedule or plan. Contact NIB or NISH to determine the
nonprofit agencies current status on its phase-in. Make a copy of the
phase-in plan to take on the compliance visit.

1.3.9 Discuss issues with NIB/NISH — Contact the Compliance department
of the appropriate CNA to discuss any issues or questions about the
agency's operations that have arisen during the preliminary data gathering,
or any other issues concerning the agency about which the reviewer should
know. The following are examples of issues to discuss with NIB/NISH
Compliance staff:

a) Direct labor ratio on most recent Quarterly Report, in cases
where the ratio reported on the Annual Report is below 75% (and if
there is no phase-in)

b) The current status on any phase-in plans still in effect

c) Whether the agency has had any problems with performance or
quality (if known).

d) Any issues related to the agency’s Federal contracts

e) Compliance with and/or audits by other Federal agencies

1.4 - Initial Onsite Briefing

1.4.1 A compliance review usually starts with a discussion with the
agency's Executive Director and/or other staff who have been designated to
help with the review. This initial discussion allows the reviewer to explain
the individual components of the review, and to determine how the review



will proceed. The compliance review form can be used to outline the
general areas that will be examined during the review.

1.4.2 For many agencies, a review by a Federal agency representative
concerning what might be a significant portion of the agency's income can be
a stressful experience. However, such reviews should be an opportunity for
the agency to ask questions or voice concerns about the AbilityOne
Program. The important thing to remember throughout the review is that the
Committee was created to help provide employment for individuals with
disabilities. The Committee's compliance function serves to ensure that this
goal is being met within the parameters of Committee’s regulations.

1.4.3 The initial discussion can also be used to explore the agency’s
general organization, location of work sites, and the full range of products
and services provided by them, both AbilityOne and commercial.

1.4.4 Arrange with the staff to interview several employees of the agency
performing AbilityOne work, especially any who have files that suggest there
may not be a “severe disability.” Such interviews should only last 5 to 10
minutes.

1.4.5 Remember, as a Committee representative, you may be the only
contact the agency has had with a representative of the Federal government,
and of the AbilityOne Program, for an extended period of time. Part of the
purpose of the on-site review is to provide information and assistance with
compliance issues. However, the fundamental responsibility of the
compliance staff is to ensure that the agency adheres to Committee
regulations. Non-compliance can result in an agency losing the right to
provide a commodity or service under the AbilityOne Program.

1.4.6 Any negative comments expressed by the compliance traveler
will be taken very seriously by the agency staff. It is therefore
recommended that you limit your remarks to regulatory requirements
within the Committee’s purview. Refrain from stating personal
opinions regarding operational or management issues outside of
AbilityOne matters.



Chapter 2- Blind and Severely Disabled Direct Labor Hour Ratios

2.1.1 The primary requirement for a nonprofit agency to participate in the
AbilityOne Program is that 75 percent of all of the direct labor done at a
nonprofit agency be performed by people who are blind or severely disabled.

2.1.2 For nonprofit agencies that work with the blind the JWOD Act’s (41
U.S.C. section 48b) definition of a qualified nonprofit agency states:

a. which in the production of commodities and in the provision of
services (whether or not the commodities or services are procured under this
Act) during the fiscal year employs blind individuals for not less than 75 per
centum of the man-hours of direct labor required for the production or
provision of the commodities or services.

2.1.3 For nonprofit agencies that work with people with severe disabilities
the JWOD Act’s definition of a qualified nonprofit agency states:

a. which in the production of commodities and in the provision of
services (whether or not the commodities or services are procured under this
Act) during the fiscal year employs blind or other severely handicapped
individuals for not less than 75 per centum of the man-hours of direct labor
required for the production or provision of the commaodities or services.

2.1.4 Thus, nonprofit agencies associated with NIB can only count the
direct labor of people who are blind; while NISH affiliated agencies can count
the direct labor of both people who are blind and those with severe
disabilities. The above definitions also make it clear that the ratio is based
on all direct labor done by the nonprofit agency, and not just the direct labor
on AbilityOne projects. This fact is frequently misunderstood and causes
problems not only for new nonprofit agencies, but for some that have been in
the Program for years.

2.1.5 These requirements mean that the nonprofit agencies need to be
able to do two things that they may not otherwise do. The first is to be able
to determine who does direct labor and the second is to determine which
workers meet the Committee’s definition of blind or severely disabled
(discussed in Chapter 3).

2.2 - Definition of Direct Labor

2.2.1 The Act and the regulations (41CFR51-1.3) define direct labor as:

(@) All work required for preparation, processing, and packing of a
commodity or work directly related to the performance of a service,
but not supervision, administration, inspection or shipping.



2.2.2 This definition fits well with the definition used by industrial
engineers for direct labor in manufacturing, which is that direct labor is
work that adds value to a product.

2.2.3 Preparation — Tasks involved in reforming raw materials into
components of the product or the product itself, including operation of
machinery which performs these activities.

2.2.4 Processing — Tasks involved in forming or finishing components or
products, or in assembling components, or in assembling components into
products.

2.2.5 Packaging — Tasks involved in preparing the finished product for
shipment by placing it in one or more containers or wrappings to make it
suitable for shipment.

2.2.6 Service direct labor is the performance of those tasks directly
required (or specified) in the contract statement of work (SOW), such as
janitors and groundskeepers. For services the concept of adding value is
also helpful in understanding what direct labor is. If a contract is for
janitorial services, than the janitors are direct labor when they perform the
requirements of that contract. However, if these workers also did janitorial
work at the nonprofit agency itself, they are indirect labor when cleaning
the nonprofit. All positions specified in service contracts are not
necessarily direct labor positions. Besides the obvious supervisory
positions, there are other positions that must be considered indirect labor.
Work necessary to maintain equipment, even if covered in the contract, is
indirect labor. For example, some grounds maintenance contracts include
an individual to maintain the equipment. This individual is doing indirect
labor. While the work performed is necessary, it is not the reason why the
contract exists. It is identical to the way mechanics who maintain
production equipment are considered indirect labor.

2.2.7 Training hours also needs some explanation. Depending on how
the nonprofit agency trains individuals the hours spent in training may or
may not be direct labor. The deciding factor is whether or not the
individual is involved in making a product or providing a service that is
purchased from the nonprofit agency. An individual learning to sew may
be started by learning to sew together scraps of fabric that are then
discarded. This would be indirect labor. However, if the trainee sews
some small part of what eventually becomes used in a finished product
sold by the nonprofit, then that work is direct labor, no matter how low that
person’s productivity.



2.3-

2.4 -

Classification of Personnel

2.3.1 As noted earlier the nonprofit agency really needs to be able to
classify people into one of four categories — severely disabled direct labor,
severely disabled indirect labor, nondisabled direct labor, and nondisabled
indirect labor. While technically the nonprofit agency does not have to
separate those working in indirect labor into severely disabled and
nondisabled some workers may frequently move back and forth between
direct and indirect and it makes it much easier for the nonprofit not to have
to worry about the disability category every time an individual switches.

2.3.2  Some nonprofit agencies rely on severely disabled people to move
material from work station to work station. While production efficiency or
plant layout may dictate the need for these material handlers, they are not
performing direct labor.

2.3.3  Further complicating the concept of direct labor are people that
actually do both direct and indirect labor as a normal part of their job and job
titles that depend on what work the nonprofit agency actually has the
individual doing. Contracts that require working supervisors are the best
example of the former. The contract is such that the government will not
pay for a full time supervisor and the supervisor has to split his time
between supervising others, indirect labor, and actually doing some of the
direct labor. Team leader is perhaps the best example of a job title that has
multiple meanings. A team leader may be a supervisor that does no direct
labor, a worker that only does direct labor or an individual that does both
direct and indirect labor. On small projects, an accurate tallying of proper
classifications can be critical to an acceptable ratio.

2.3.4 ltis important to explore with the nonprofit agency how it
determines who is doing direct and who is doing indirect labor. If the
nonprofit agency is manufacturing a product, the reviewer should plan on
conducting a tour around the production facility. This affords the reviewer
an opportunity to see what is being done and to ask questions grounded in
what is observed.

Tracking Direct Labor

2.4.1 The method for tracking direct labor hours will vary from agency to
agency. Normally, the search begins with the daily time cards and ends
with the payroll system that generates an employee paycheck. Most
agencies have some degree of automation for their payroll system, and
many will have printed out the required information in advance of the
compliance review. The reviewer will spot-check the source data (time
cards, weekly and biweekly hourly totals, etc.) to insure that the information
is being properly reported in the automated reports.



2.4.2  While the Committee does not require that direct labor be tracked in
this fashion the preferred method would have all workers coded in the
payroll system for:

2.4.3 Disabled or not disabled

2.4.4  Direct or indirect labor

2.4.5 On what project the worker generates hours

2.4.6 It has been shown to be very useful for agencies to code
employees in such categories in their payroll system, because it serves at
least three critical functions:

2.4.7 To keep track of workers when they do move from one
classification to another

2.4.8 To allow for accurate computation of hours worked, in their proper
categories

2.4.9 To afford the agency the opportunity to track ratios on a payroll
basis

2.4.10 Affords the agency to use the payroll to determine the direct labor
ratio rather than having to create another record keeping process.

2.4.11 Some nonprofit agencies maintain separate payroll reports for their
“clients” versus “staff.” While there may be advantages for the nonprofit
agency doing this, it must be noted that all individuals on the client payroll
are not necessarily doing direct labor. In addition, for those staff employees
performing direct labor, their hours may prove elusive when recorded on the
staff payroll. Another common pitfall to be understood with this
methodology occurs when individuals who qualify as blind or severely
disabled, are not considered clients by the nonprofit agency. This means
that information from two separate payrolls must be consolidated before
determining the direct labor ratio. This can introduce computational errors.

2.4.12 For those nonprofits that have people that do both direct and
indirect labor, by way of working supervisors, there are essentially two ways
to track the true number of direct labor hours. The first is to have the worker
clock in and out when he is performing direct labor. However, this is
frequently impractical because the worker may have to change back and
forth many times in a day. The second method is for the nonprofit to
conduct a study or maintain a work log on the worker for a reasonable
period of time, to cover all the fluctuations of the various work involved, and
then determine what is the average percentage of hours spent doing direct
labor. The percentage can then be used to determine how many of the
individual’s hours to add to the direct labor categories.

2.4.13 Reviewers must compare the workers counted as severely
disabled on the agency’s direct labor tracking report, with those whose
documentation verify that they are severely disabled. One way is to use the
payroll's direct labor information to generate a list of who they are counting



2.5

as severely disabled, which can then be checked during the review of the
medical files. The reverse can also be done where the files reviewed can
generate a list of the severely disabled, which then can be checked against
the payroll documents. Both systems can be employed and the most
efficient method will depend on how the nonprofit agency tracks their direct
labor.

Overall Direct Labor Ratio

2.6

2.5.1 ltis always important to emphasize the imperative of meeting the
75% direct labor ratio, and that it applies to the total work being done by the
nonprofit agency. Itis also important to stress the value of agency
management reviewing their ratios on a payroll basis.

2.5.2 Preferably, an agency should be able to provide the current
cumulative direct labor hours from the beginning of the fiscal year. Itis
acceptable however, to report data for the last pay period by itself. But if so,
a check of the agency’s last quarterly report should also be made. Itis
important to stress to those that can’t provide an up to date cumulative ratio
that they run the risk of not realizing that they are below ratio until they do
their quarterly report and that being under ratio for a quarter of the year
significantly increases the possibility of finishing the year below the required
75 percent.

AbilityOne Project Direct Labor Ratios

2.6.1 Committee policy directs that at least 75 percent of the direct labor
hours performed on the aggregate of AbilityOne work should be done by
people who are blind or severely disabled. However, the ratio on individual
AbilityOne projects must be no lower than 60%. The Committee expects
that the nonprofits will be in compliance with this requirement by fiscal year
2007. This policy is not as inflexible as the 75% overall direct labor ratio
requirement. The Committee understands that there are many different
factors that can adversely affect direct labor ratios and will take at least the
following into consideration when reviewing a nonprofit agency’s failing to
meet the requirement:

a) Approved phase-in in effect,

b)  Projects with fewer than five blind or severely disabled workers,
c) Projects under national emergency or wartime surge
requirements,

d) Individual projects approved by the Committee at lower ratios,



e) The effect of promoting people who are blind or severely
disabled into supervision or management positions or into
competitive placements.

2.6.2 Itis important to stress to nonprofits with multiple projects, all of
which were added at 75% or higher, that they should have an AbilityOne
ratio of at least 75%.

2.6.3 In 2003 the Committee required that every nonprofit begin tracking
AbilityOne projects; if not on an individual project basis, then at least on a
product or service family basis. Therefore, there should be no reason why a
nonprofit agency can not provide the direct labor ratio on at least a product
or service family basis and in most cases on an individual project basis.

The reason for the families was for those circumstances where the same
individuals were working on more than one product or service.

2.6.4 The nonprofit agencies need to understand that the Committee is
working towards the nonprofit agencies reporting to the Committee project
level data on annual basis and that it will probably happen before 2010.

2.7 - Examples of Direct and Indirect Labor Positions

2.7.1 The following table provides some examples of jobs with a brief list of
tasks performed and whether the job is a direct labor or indirect labor
position. It should be noted that it is frequently not the job or tasks that
makes a position direct labor, but who the work is being performed for.



Direct | Indirect
Job Title Tasks Location Labor | Labor Reason
Cashier Operates Mess Hall X Required in
cash register | on Air Force SOW
Reconciles Base
money
Sales Clerk Assists Nonprofit X While need to
Customers thrift shop sell the
Sells product, no
merchandise value is added
Straightens to the product
merchandise being sold.
Supplier Distributes Nonprofit X No value
pages to production added to
workers area actual
Picks up production.
completed Thisis a
booklets material
Transports handling
booklets to function.
packaging
area
Janitor Cleans dock | Nonprofit X While required
and production to keep
warehouse and office building clean
Sweeps aisle | areas no value is
of production added to any
area product or
Cleans service sold
bathrooms by the
and empties nonprofit
office trash agency.
Janitor Mops State Office X Since this
bathroom Building work is done
floors as part of a
Vacuums contract
carpeted requirement it
areas in is direct labor
offices
Empties
wastebaskets
Dusts
Mess Serves meals | Nonprofit X Internal
Attendant Maintains cafeteria operation not
Walkways associated




and entrances with any
Cleans tables product or
service
contract
Mess Serves meals | Mess Hall Since this
Attendant Maintains on Marine work is done
Walkways Corps Base as part of a
and entrances contract
Cleans tables requirement it
is direct labor
Groundskeeper | Operates Grounds Work is done
mowing and Maintenance as part of a
trimming Contract on contract
equipment Army Base requirement it
Picks up litter is direct labor
Mail Clerk Prepares Mail Room Work is
letters and contract in a directly related
packages for | Federal to the
mailing Building performance
Sorts and of the mail
distributes service
incoming mail
Van Driver Drives Nonprofit Duty is not
equipment mobile crew required on
and crew any of the
between individual
contract contracts.
locations Even on a
single contract
like a base
wide janitorial
contract it is
not direct
labor
Van driver Delivers mail | Mail Room This work is a
from central contract with requirement of
location to Government the SOW
remote Agency
locations
Sorter Sorts Nonprofit Adds value to
incoming thrift shop the sale of
goods for merchandise.
transportation
to repair
department

Sorts trash




into barrels

Selects
quality items
for resale
Trimmer Jogs sheets Nonprofit Processing of
to square production an item for
Trims edges | floor product
to square completion.
Places tray on
conveyor
Packer Places 12 Nonprofit These are all
finished items | production packing tasks
in carton floor and are direct
Places four labor.
cartons in box However,
Places 96 moving the
boxes on pallet to
pallet storage or
Wraps pallet onto a truck
for shipment would be
indirect labor.
Forklift Loads and Nonprofit Material
Operator unloads Loading handling,
trucks Dock administration,
Signs maintenance.
shipping All are indirect
tickets and labor tasks.
bills
Maintains
forklift
Reports
operational
problems to
manager
Forklift Loads and Warehouse The contract
Operator unloads contract with for running the
trucks the Defense warehouse
Moves Logistics requires that
material Agency these tasks be
around in performed.
warehouse




Chapter 3 - Medical Documentation and Competitive Employability Assessments

3.1 - Review Methodology

3.1.1 The Committee staff person will examine a random sampling of files for
individuals working on AbilityOne and a random sampling of the files of non-
AbilityOne employees. It is important that files from all work programs at the
nonprofit be represented, e.g. extended employment, enclaves, mobile crews,
state use contracts, etc. The percentage or files reviewed will depend on the
reason for the review, but at least 10 to 20 % of the total files for both AbilityOne
and non- AbilityOne employees will be reviewed. Some reviews may require a
review of all of the files. When there are less than 50 employees, half should be
reviewed and if less than 20, all the files should be reviewed.

3.1.2 To accomplish this, it is helpful to obtain from the agency staff a list of
employees by name that shows their status as direct/indirect labor, disabled/non-
disabled and AbilityOne /non- AbilityOne. This information will be helpful in the file
review, direct labor hour tracking, and AbilityOne employee interviews. Depending
on the agency, it may also be helpful to get an idea for how the files are
maintained, and by how many different managers. Very often the reviewer will find
that individual case managers or supervisors will maintain their clients’ records
differently, so it may be necessary to review files variously maintained or at
different work sites.

3.1.3 While there are no requirements for the nonprofits to do so, questions
should be asked about whether or not the nonprofit makes quality audits of their
documentation. If the answer is no, then it should be suggested that the nonprofit
do so. These files are working documents for the nonprofit and over time pages
can get misplaced or discarded by accident and as a result files that they believed
are acceptable no longer contain adequate documentation.

3.2 - AbilityOne Requirements for People Who are Blind

Definition of Blind
3.2.1 The Committee’s regulations (41CFR51-1.3) define blind as:

Blind means an individual or class of individuals whose central visual acuity does
not exceed 20/200 in the better eye with correcting lenses or whose visual acuity, if
better than 20/200, is accompanied by a limit to the field of vision in the better eye
to such a degree that its widest diameter subtends an angle no greater than 20
degrees.



3.2.2 The Committee’s definition is the same definition as used by other laws,
Federal and State agencies. Individuals that meet this requirement are referred to
as legally blind by the World Health Organization (WHO), Social Security
Administration (SSA), and State Blind Commissions and other vocational
rehabilitation agencies. Therefore, an individual must be legally blind to count
towards the direct labor ratio.

3.3 - Documentation Requirements

3.3.1 Section 4 of the Committee’s regulations specifies the requirements that a
nonprofit agency must meet to enter and maintain its qualifications in the
AbilityOne Program. In section 4.3(b) on maintaining qualifications it states:

a) Maintain a file for each blind individual performing direct labor which
contains a written report reflecting visual acuity and field of vision of each
eye, with best correction, signed by a person licensed to make such an
evaluation, or a certification of blindness by a State or local governmental
entity.

b) (Maintain in each file, for blind workers performing direct labor, an
annual evaluation of their ability/non-ability to engage in normal competitive
employment. These evaluations must be signed by a person qualified by
training and/or experience to make such determinations.

3.4 - Normal Competitive Employment

3.4.1 The Committee has historically considered normal competitive employment
as the ability of an individual to find, obtain and maintain a non-AbilityOne job,
without outside supports. The JWOD Act does not require that blind people be not
competitively employable, for their direct labor hours to be counted towards the 75
percent requirement. However, competitive employability is a critical requirement
for people with severe disabilities, and it is discussed in much greater detalil in the
section, “AbilityOne Requirements for People Who are Severely Disabled,”
specifically the subsection “competitive employment evaluations.”

3.5 - Medical Documentation

3.5.1 The medical documentation for counting blind workers towards the 75
percent direct labor ratio is straight forward. It must contain documentation
indicating that the individual's visual acuity and/or field of vision meets the
Committee’s definition and it must be signed by a person qualified to make such a
determination. In cases where the individual's vision makes it impossible to read
an eye chart, examiners sometimes use abbreviations such as:

a) NLP - no light perception

b) HM — hand motion, indicating that the individual can see the motion of

the examiner’s hand. This is often synonymous with FC - Finger Counting,



3.6

which indicates that the individual can count fingers at the range of
approximately one foot.

c) LP —light perception, indicating that the individual can only recognize
some degree of light

3.5.2 Other terms and abbreviations such as no vision (NV) and Light sensitive
(LS) may also occasionally be used.

3.5.3 The above measures are consistent with at least legal blindness, provided it
applies to the corrected best eye.

3.5.4 Documentation may also consist of a test indicating the individual’s field of
vision. This is important when an individual’s central vision is reasonably good,
because if the field is less than 20 percent, then that individual is legally blind.

3.5.5 Some States issue certificates of blindness. While these certificates do not
state the specific vision measurements, they do certify that the individual is legally
blind. And since they are issued by the state, they constitute adequate
documentation.

3.5.6 Absent the above, and if the documentation does not clearly state an
individual’s visual acuity or field of vision, additional documentation will be
necessary to clarify whether the individual is in fact legally blind.

3.5.7 For further information on blind diagnoses, consult the Dictionary of Eye
Terminology by Barbara Cassin and Sheila Solomon, available at the Committee
staff offices. If there is any uncertainty about an unfamiliar diagnosis on the eye
Medical report, wherein the acuity of vision is not clear, the compliance reviewer
should advise the agency that a determination of blindness is not derived from
diagnoses per se, but rather from the actual degree of visual acuity and therefore
without it, an acknowledgement of legal blindness cannot be made.

Not Competitively Employable Assessments

3.6.1 The Committee does require that nonprofit agencies complete an annual
assessment for the competitive employability of each blind employee. Individuals
who are found to be competitively employable may still have their direct labor
hours counted towards the 75 percent requirement. Any blind worker who desires
competitive employment will receive placement services from their nonprofit
employer in order to obtain such a position.

3.6.2 The simplest statement of competitive employability would be two
questions; the first indicating whether or not the individual is currently capable of
competitive employment and the second whether the individual is interested in a
competitive job outside of the nonprofit. The questions would include a yes or no
selection and a space for explanations of why the individual is not considered



competitively employable (accommodations and supports and employee desires)
and employee wishes. Statements that are undated, unsigned, or provide no
reasons supporting the determination are not valid non-competitive employability
documentation. If a preprinted form is used, it can not include a presumptive
statement indicating that the individual is not competitively employable.

3.6.3 Many nonprofit agencies have other State and community requirements that
they must meet, or conduct annual employee evaluations. The Committee has
long held that AbilityOne requirements can and should be made part of these
assessments. There are no requirements for specific AbilityOne forms or
documentation, just that the Committee’s requirements be met.

3.7 - AbilityOne Requirements for People Who are Severely Disabled

Definition of Severely Disabled

3.7.1 The Committee’s regulations (41 CFR 51-1.3) define severely disabled as:
a) Other severely handicapped and severely handicapped individuals
(hereinafter persons with severe disabilities) mean a person other than a
blind person who has a severe physical or mental impairment (a residual,
limiting condition resulting from an injury, disease, or congenital defect)
which so limits the person's functional capabilities (mobility, communication,
self-care, self-direction, work tolerance or work skills) that the individual is
unable to engage in normal competitive employment over an extended
period of time.

b) Capability for normal competitive employment shall be determined from
information developed by an ongoing evaluation program conducted by or
for the nonprofit agency and shall include as a minimum, a preadmission
evaluation and a reevaluation at least annually of each individual's capability
for normal competitive employment.

c) A person with a severe mental or physical impairment who is able to
engage in normal competitive employment because the impairment has
been overcome or the condition has been substantially corrected is not
"other severely handicapped" within the meaning of the definition.

3.7.2 Therefore, to be considered eligible to count toward the direct labor ratio,
there are three components that must be met: first, an individual must be disabled,
second, it must affect one of his/her functional capabilities, and third the individual
is not capable of engaging in competitive employment.

3.7.3 The Committee’s definition of severe disability is only one of many
definitions used by the Federal Government. In July 2003, the Interagency
Committee on Disability Research compiled a list of Federal statutory definitions of
disability. There were a total of 67 laws listed that dealt with various issues such
as civil rights, education, employment and housing. The Committee’s definition is
unique, but shares common themes with a number of other Federal definitions.



For those interested, the following link provides a complete list of the definitions:
http://www.icdr.us/documents/definitions.htm#civil

3.8 - Documentation Requirements

3.8.1 Section 4 of the Committee’s regulations specifies the requirements that a
nonprofit agency must meet to enter and maintain its qualifications in the
AbilityOne Program. Section 4.3(c) on maintaining qualifications states:

a) Each nonprofit agency employing persons with severe disabilities
participating in the AbilityOne Program shall, in addition to the requirements
of paragraphs (a) and (b) of this section, maintain in each individual with a
severe disability's file:

[) A written report signed by a licensed physician, psychiatrist, or
gualified psychologist, reflecting the nature and extent of the disability
or disabilities that cause such person to qualify as a person with a
severe disability, or a certification of the disability or disabilities by a
State or local governmental entity.

II) Reports which state whether that individual is capable of engaging
in normal competitive employment. These reports shall be signed by a
person or persons qualified by training and experience to evaluate the
work potential, interests, aptitudes, and abilities of persons with
disabilities and shall normally consist of preadmission evaluations and
reevaluations prepared at least annually. The file on individuals who
have been in the nonprofit agency for less than two years shall contain
the preadmission report and, where appropriate, the next annual
reevaluation. The file on individuals who have been in the nonprofit
agency for two or more years shall contain, as a minimum, the reports
of the two most recent annual reevaluations.

3.8.2 As aresult, to be eligible to count toward the direct labor ratio for people
with severe disabilities, an individual must have documentation in his or her file
that not only describes the nature and extent of that individual's severe disabilities,
but explains the extent to which the disabilities affect his or her life functions. In
addition, the file must contain an evaluation of the individual’s ability to be
employed competitively.

3.8.3 It must also be stressed that since the JWOD Act specifies that the direct
labor ratio is for all direct labor done at the nonprofit, the documentation
requirement applies to everyone doing direct labor at the nonprofit and not just
those working on AbilityOne projects.

3.9 - Normal Competitive Employment

3.9.1 The JWOD Act and Committee’s regulations say that the individual must not
be capable of normal competitive employment, but does not define this term. The


http://www.icdr.us/documents/definitions.htm#civil

Committee has historically considered normal competitive employment as the
ability of an individual to find, obtain and maintain a non- AbilityOne job, without
supports from a nonprofit agency or government service provider. Commensurate
wages are not a part of normal employment. When we say obtain a job on his or
her own it does not mean that the nonprofit can’t help. The nonprofit can do all of
the things a job recruiter in the commercial world can do: find jobs, help in writing
résumés and assist with interview skills. However, the nonprofit can not develop a
job and select the individual that will do the job. The employer must select the
individual based on his or her application and interview.

3.9.2 The Committee considers an individual to be capable of normal competitive
employment if the individual can do all of the following with or without reasonable
accommodations:

a) Is capable of working a full work week (40 hours),

b) Can complete an application and participate in an interview
independently,

c) Receives the same pay and benefits as any other worker performing
comparable work,

d) Only requires accommodations considered reasonable under The
American with Disabilities Act (ADA),

e) Can maintain a job for an extended period of time (months, if not
years),

f)  Can maintain a job without intervention or supports from outside
sources.

3.9.3 When the JWOD Act was passed in 1971, this concept may have been well
understood, but today, some states consider competitive employment to
encompass any job that takes place in the community in an integrated setting,
even if there are job coaches or commensurate wages are paid. The Committee
does not view such jobs as being competitive, because they include
accommodations that most employers will not provide or involve a third party in
making the job placement successful.

3.10 - Medical Documentation

3.10.1 An individual’s file must contain a clear written statement as to what
condition or combination of conditions has resulted in the determination that he or
she is severely disabled. The diagnosis must be documented by a licensed
medical or mental health professional capable of making that evaluation. For
example:



Diagnosis Licensed Professional Report in File

Mental Retardation Psychologist Psychological Evaluation
School Counselor Intellectual Report

Mental lliness Psychiatrist or Clinical Psychiatric Evaluation
Psychologist

Licensed MH Counselor | Diagnostic Summary
Psychiatric Mental Health
Nurse Practitioner
(PMHNP)

Physical Impairment Medical Physician (MD) Medical Report

Nurse Practitioner (NP)
Physician Assistant (PA)

3.10.2 For some severe disabilities such as mental retardation and significant
mental illness, severity, or extent of the disability, is an inherent part of that
diagnosis. However, for conditions where severity may exist on a continuum, from
mild to severe, the documentation must provide some determination as to where
the individual is on that continuum, in order to ascertain the measure of severity.
Prescribed medications and work restrictions are two common ways where a rough
understanding of indicating the extent of a condition can be gained. The particular
prescription and dosages can be a valuable clue and specific measurable lifting or
movement restriction may also provide information on the extent of the condition.
On occasion, a diagnosis may note that the condition is severe, and this will be
sufficient, given that particular disorder. For example: “arthritis is a disease that
occurs on a wide continuum. A diagnosis stating that the individual has severe
arthritis would meet the documentation requirement. However, it would also be
expected that the individual would exhibit workplace limitations consistent with that
diagnosis. For some, an actual degree of impairment may still not be known. This
is where the actual performance limitations on the job, will need to be ascertained.

3.10.3 The AbilityOne definition states that the individual must not only have
severe disabilities, but they must affect his or her life functions. The information on
how the life functions are being affected will be contained in the medical
documentation for some disabilities, but it is not always included in the medical
documentation. This information can come from the nonprofit and other sources
such as the state Vocational Rehabilitation agency (VR). Information on the life
functions being affected and the supports and accommodations being provided
increase the understanding of how severe the disability is.

3.10.4 Depending on the disability, the age of the documentation may invalidate
it, as some disabling conditions can improve over time. Likewise, rehabilitative
gains may result in an individual becoming competitively employable. This is why



the Committee’s regulations require that the competitive employability evaluations
be done initially and on a minimum of an annual basis thereafter.

3.10.5 For those who do not come from a referral agency like VR, such as self-
referred individuals, it is sometimes difficult to obtain adequate medical
documentation. Requests to those individuals to provide the documentation
themselves are frequently ineffective, as they often don’t have it, or cannot explain
to their doctor what the nonprofit agency requires. The nonprofit agency should
identify the individual’s source of primary medical care and send the doctor or
counselor a request containing a signed release from that individual. The request
should be as specific as possible, particularly given the necessity for knowing the
extent of disabling aspects to the medical diagnoses at hand. An explanation as to
the purpose of the information can be invaluable; many physicians routinely
downplay the disabling aspects of medical conditions, to avoid negatively
impacting the employment potential of their patients. Thus, it is important for the
medical professional to understand that the AbilityOne Program requires a person
to have a bona fide severe disability in order to qualify for positions reserved for
those individuals, and that the extent of the disability must also be documented.

3.10.6 The Committee’s regulations also allows for certification of a disability by a
state or local government entity. This could be a state VR office, commission for
the Blind, public school system or mental health agency. The certificate must
indicate who the issuing entity is, be signed and at least list the disabilities that the
individual has. A VR letter that just states that the individual is eligible for services
is not adequate nor is a letter that simply states the individual is severely disabled.
As this certification is taking the place of the medical documentation it must provide
the nonprofit with enough information for the nonprofit to begin the assessment
process.

3.11 - Veterans Affairs (VA) Disability Ratings (all conditions)

3.11.1 VA ratings of disability are specified in percentages, with 100 percent
implying too many people that an individual is totally disabled. However, these
percentages expressed as “disability ratings” are actually VA adjudicated levels of
a “compensable medical condition.” Such conditions may or may not have a
functional disability component, regardless of percentage.

3.11.2 A rating of “100% disabled” would not automatically result in a person
being severely disabled for AbilityOne purposes. In most cases, such individuals
would likely be considered severely disabled; however, they are often very far from
the total incapacitation implied by the 100% rating. A frequent misperception that
follows from this occurs, for example, when a worker with a 40% VA disability
rating is seen to have only 60% of the functional ability of a non-disabled worker.
With misinterpretations of this kind, determinations of severely disabled and not
competitively employable can be made in error. However, the worker’s



demonstrated productivity and minimal need for accommodation would indicate the
correct assessment.

3.11.3 VA rating certificates that serve to document a worker’s claim to a severe
disability do not always provide a diagnosis. Sometimes, only an anatomical
location is mentioned, such as “Left knee 20%.” Neither the actual disability nor
the extent of disablement is stated so the rating percentage often becomes a
substitute for the actual functional limitation. However, as stated above, ratings
percentages are not a reliable measure of functional disability. Although clinical
descriptions and measures of impairment typically do exist in the individual’'s VA
medical records, through their adjudication process, these quantifications become
converted into the ratings noted. Regardless of the rating percentage assigned,
the actual degrees of impairment, extent of functional limitation and amount of
workplace accommodations needed, are critical measurements in determining the
severity of any disability and the competitive employability of any worker.

3.11.4 In summary, VA percentages by themselves do not constitute adequate
documentation of a severe disability for the AbilityOne Program.

3.12 - Severely Disabled and Not Competitively Employable Assessments

Minimum Acceptable Standards

3.12.1 Every year, each nonprofit agency must certify to the Committee that there
is a file containing adequate evidence of a severe disability and an annual review
of competitive employability for each direct labor employee who is blind or has
other severe disabilities, including both AbilityOne and non- AbilityOne workers,
verifying that the individual meets the Committee's criteria per 41 CFR 51-4.3.
These assessments must be done correctly, as they are the basis of the annual
certification and are certifying each individual as severely disabled and not
competitively employable. It is also important to emphasize that they must be
done on all workers categorized as severely disabled — not just those working on
an AbilityOne contract.

3.12.2 Many nonprofit agencies have other state and community requirements
that they must meet, such as annual Individual Service Plans. The Committee has
long held that the Committee’s requirements can and should be made part of these
assessments. If done correctly, there is no requirement for individual forms or
documentation just to meet the Committee’s requirements. The document need
only contain the information on functional limitations and competitive employability
mentioned below.

3.12.3 If an individual service plan or similar document is not done then the
minimum acceptable documentation is a signed and dated written narrative that
synopsizes the individual’s disability or disabilities, indicates which functional
limitations are being affected and documents why the individual is not competitively



employable by indicating the accommodations and supports being provided to the
individual. This evaluation does not need to be extensive; in most cases, it need
not exceed one page. This assessment does not replace the need for signed
medical documentation to be present in the file.

3.12.4 If aform is to be developed specifically to meet the AbilityOne
requirements, it should contain the following:

a) Synopsis of severe disabilities — This section simply lists the
individual’s impairment(s) that the nonprofit believes are a severe
disability. It does not replace the signed medical documentation. Rather it
acts as a place to list multiple impairments; which may come from different
documents, from various sources. This will assist both the nonprofit and
the reviewers in understanding what the individual’s disabilities are.

b) Synopsis of functional impairments — This section serves as an
area to explain how the individual's severe disabilities affect their life
functions (self-care, self-direction, work skills, work tolerance,
communication or mobility). This information may come from the medical
documentation or other sources.

C) Competitive employability — This is a simple yes or no to the
question: “Is the individual currently capable of competitive employment?”

d) Rationale for noncompetitive employability — This is the nonprofit's
reasoning for why it considers the individual to be not competitively
employable at this time. This section must provide details of the disability-
related accommodations and supports that are being employed. Things
that should be considered include: job accommodations, supports, and
employment history. It may also contain information on the goals that
have been set for the individual for the next year. Nonprofits may also
utilize a check sheet to insure that many of the common issues are
considered when assessing an individual.

e) Evaluator information — The evaluation must be dated, and the
name, title, and signature of the evaluator must also be present to be
considered valid.

3.12.5 If a preprinted form is used, it cannot include a presumptive statement
indicating that the individual is not competitively employable. The simplest
statement of competitive employability is a question as to whether or not the
individual is currently capable of competitive employment with a yes or no selection
and a space for the reasons (accommodations and supports) why the individual is
not considered competitively employable. Statements that are undated, unsigned,
or provide no reasons supporting the determination are not valid non-competitive
employability determinations.
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3.13 - Competitive Employment Evaluation

3.13.1 The concept of normal competitive employment or competitive
employability in the AbilityOne Program is as fundamental as it is unique. The
documented evidence of a severe disability, the significant functional limitations
resulting from it, and the requirement for substantive workplace accommodations,
in concert, forms the basis by which a person’s non-competitive employability is
established and justified.

3.13.2 However, a subparagraph of the Committee’s regulations [41 CFR 51-
4.3(c)(2)] goes a bit further:

a) These reports shall be signed by a person or persons qualified by
training and experience to evaluate the work potential, interests, aptitudes,
and abilities of persons with disabilities and shall normally consist of
preadmission evaluations and reevaluations prepared at least annually.

3.13.3 The key point is that the nonprofit agency must have an ongoing
evaluation program. Furthermore, the initial and annual competitive employment
determination need to be completed by a person with education, training, or work
experience that is commensurate with making such a determination.

3.13.4 Although the regulation is not more specific as to what would constitute
sufficient training and experience, it is to the advantage of nonprofits that they have
flexibility here. In this context however, education would broadly refer to college
work centered in the behavioral sciences. Experience generally involves on-the-
job responsibilities focused on evaluating individuals with severe disabilities. This
would include duties commensurate with pre-admission and other evaluative
decisions regarding placements and the provision of substantial accommodations
for workers who have the full range of those disabilities served by their agency.
The tasking of site or project supervisors with determining competitiveness is not
what is intended here, as they typically do not have either the education or specific
experience noted above. Direct supervisors usually do have a good understanding
of how their disabled workers are performing on the job. However, these
supervisors seldom have the background knowledge of severe disabilities, their
symptoms and disabling manifestations. Nonetheless, the input of supervisors is
indispensable to the evaluation process, particularly where it pertains to the
implementation of accommodations and the individual work performance.
However, the competitive employment evaluation should usually be completed by
another individual: rehabilitation director, rehab counselor, or other managerial
staff designated to make non-competitive determinations. Even if the supervisor is
seen to have the background and knowledge of severe disabilities, his or her
position has an inherent conflict of interest resulting from a desire to retain good
workers, who might not actually qualify under AbilityOne rules.
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3.13.5 The Committee’s definition does allow the evaluation process to be done
by an entity other than the nonprofit. However, when this is done, the individual
doing the evaluation must meet the evaluator criteria noted above, be familiar with
the AbilityOne Program’s definitions, and have all pertinent job performance
information at their disposal. This would include having the specifics of the
accommodations and supports that the nonprofit agency is providing to the worker.
For example, a psychologist conducting a clinical exam may believe that an
individual is not capable of competitive employment. But for this evaluation to be
used for the purpose of meeting AbilityOne requirements, it must be based on
more than just that exam. It must also take into account the individual’s actual
work performance at the nonprofit agency, as well as the accommodations and
supports being provided. If the worker has high performance and there are no
accommodations, the psychologist’s opinion will not carry. From this, a means for
communicating all relevant job information to an outside evaluator must be created
for such evaluations to be in any way effective. It goes without saying that similar
avenues of communication are essential inside nonprofit agencies.

3.13.6 In assessing a person’s capacity to hold a competitive job, a best
judgment ultimately has to be made. Unfortunately, the medical issues and mental
limitations presented do not come with numeric values to simply add up. In making
the competitive employability determination, the reviewer should consider whether
a reasonable observer, albeit one knowledgeable of AbilityOne Program’s criteria,
see this person as being severely disabled, to the point that he or she would be
unable to find and maintain a normal competitive job without supports.

3.13.7 Instances where the judgment has not met the reasonable-person test
tend to occur when the disabling condition at issue hasn’t been evaluated in the
manner described in this guidance. Justifications that rely on the following factors
are likely to be insufficient and unacceptable:

a. State VR referral document without a clear diagnosis
b. Social disadvantages used as disability intensifiers.
c. A simple listing of multiple medical conditions.

3.13.8 In addition to functional limitations directly related to an individual’'s severe
disability, some relevant indirect factors may affect competitive employability such
as absenteeism, age, educational level, vocational skills and work history. For
example, a consistent failure to show up for work could be either a conduct issue,
or a symptom of a behavioral/emotional problem. It is essential that the difference
be known, as both causes will negatively affect employability. The former is
disability-related, while the latter is, and can be diagnosed and documented.
Absenteeism that is directly related to documented medical and psychological
conditions should always be considered when evaluating an individual’s
competitiveness.
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3.13.9 It would be unrealistic to assess someone’s competitive employability
status on the basis that they could do any job. The assessment must be based on
the individual’s ability to function within his/her current vocational scope and
inherent capabilities. For instance, it could be determined that someone with a
back condition is not competitively employable because he or she is 60 years old,
only has a sixth grade education and can no longer work as a general construction
laborer, which is the extent of the individual's vocational scope. Conversely,
someone with higher intellectual skills and experience in a sedentary job, with the
same back condition, may not be severely disabled because they are able to
continue engaging in competitive employment. The difference is that the latter can
continue to do the essential functions of a job within the individual’s general past
capabilities (with or without reasonable accommodations), while the former cannot.

3.13.10 Productivity may or may not support an individual being considered not
competitively employable. If productivity is below 60%, it would clearly support an
individual being considered not competitively employable, given that the lower
productivity is disability-related and not just a function of poor motivation.
Productivity levels above 75-80% are within the general range of competitively
employed people. On the other hand, just because a worker’s productivity is at or
above 100%, does not necessarily mean that he or she is competitively
employable. The work may have been partitioned to allow the individual to work at
a high functioning rate, or the individual may have other disability-related problems,
for which significant accommodations are still necessary.

3.13.11 Occasionally, when a nonprofit agency assumes performance of a
commercial contract, it finds that some of the existing workers have disabilities and
thus classifies them as severely disabled and not competitively employable.
However, when someone with a disability of any degree is working in a competitive
employment setting, and receiving no more than a reasonable accommodation, as
defined by ADA standards, that person cannot be considered severely disabled in
accordance with the AbilityOne definition. However, in the case where an
employee was being supported or accommodated by the commercial contractor to
such an extent that he or she really was not competitively employed, as a result of
functional limitations from a disability, the nonprofit agency may consider this
individual to be severely disabled and not competitively employable. However, the
nonprofit agency needs to carefully document the significant accommodations that
were previously provided (and required still).

3.13.12 People referred to nonprofit agencies by State Vocational Rehabilitation
Services should not be assumed automatically to meet the requirements of the
AbilityOne Program. VR’s definitions and requirements differ from those of the
AbilityOne Program and all of the people eligible for VR services will not meet the
Committee’s definition of severely disabled. As a result, while the majority of
individuals who are referred by VR may qualify for the AbilityOne Program, some
simply will not meet the definition. A referral from VR must therefore go through
the same assessment process as any other referral. Similarly, a VR determination
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that an individual is not competitively employable should not automatically be taken
as meeting the Committee’s definition. Some nonprofit agencies utilize a VR
counselor to do the initial assessment. While a VR counselor clearly meets the
Committee’s requirement for the evaluator, the nonprofit agency must be very
careful to insure that the counselor is utilizing the AbilityOne Program'’s
requirements in making the assessment.

3.13.13 In some ways, the parameters of assessment in a competitive
employment evaluation are counterintuitive to common rehabilitative practice. To
maximize rehab effectiveness, it is routine that a severely disabled worker’s
positives be emphasized, for his success will depend on the skills he has. “What
are his capabilities?” might be the first question asked. However, in determining a
severely disabled worker’s non-competitive employability, it is the impairments
resulting from his disability that must be assessed. In other words, “What
functional limitations does he have that are due to his disability?” Such
impairments and their extent must be fully known, if appropriate accommodations
are to be provided.

3.13.14 Essentially, one must focus on the ultimate purpose of these two
seemingly contradictory evaluations of the same individual. One looks at what he
can do, while the other assesses what he can’t. However, while the competitive
employability assessment focuses on what the individual can’t do it must be
emphasized that it is not necessarily a negative assessment and that when done
correctly the assessment can be a positive tool to help the individual understand
those areas that need improvement in order to work competitively in the
community.

3.13.15 Taking into account the two previous paragraphs, nonprofit agencies
should, to every possible extent, seek input from workers on their disabilities. In
addition, they should provide workers with information about the AbilityOne
program. Specifically, and in terms of disability related issues, the worker should
be given an opportunity to give their view of the accommodations and job supports
being provided or contemplated. Given worker’s capacity for understanding,
agencies also need to explain the purposes of AbilityOne, and how it operates with
regard to those individuals who are given jobs affected by it. The first and most
practical forum for accomplishing this is during the initial evaluation for competitive
employability. As for the annual evaluation, many agencies are required by their
states to conduct an “Individual Service Plan” (ISP), on an annual basis. When
this is the case, the AbilityOne annual evaluation for competitive employment
should be folded into this process, due to the significant overlap of related issues.
The employee’s presence in this forum is highly appropriate. And for agencies that
do not need to have ISPs, they can simply do the AbilityOne annual competitive
employment evaluation on a schedule of their own, and engage the employee in
that forum.
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3.13.16 Finally, nonprofits on occasion use a determination of non-competitive
employability to justify classifying an individual as severely disabled, e.g. “the
disability must be severe, or he would have been deemed competitively
employable.” This logic should be reversed. The disability must be established
first, then its severity by ascertaining the extent of impairment, followed by a
determination of how this would or would not cause the person to be capable of
normal competitive employment.

3.13.17 Given the complexity of individual cases, where the disabilities, medical
history and job performance comprise the factors to be considered, the nonprofit
agency remains the appropriate entity to determine competitiveness. Still, the
Committee’s regulations call for an ongoing evaluation program. It is not sufficient
for nonprofits simply to assure that the annual evaluation statements are checked
off, signed, and put in the files. There needs to be evidence that a process exists,
one containing solid deductive logic. Evidence of training on the unique aspects of
AbilityOne requirements must be provided to all individuals who will be making
such assessments.

3.14 - Initial Assessments

3.14.1 An initial evaluation must be conducted on all employees who are, or will
be engaging in direct labor. The initial evaluation determines whether an individual
meets the Committee’s definition of severely disabled and not competitively
employable. Although termed a preadmission evaluation, the Committee allows
the nonprofit agency 30 days after the individual has begun work to complete the
evaluation. This allows the nonprofit agency to make an appropriate job
assignment, observe on-the-job performance, and assess disability-related
accommodation needs. Only with this background will the nonprofit agency be
able to make and document an informed determination of a worker’s non-
competitive employability. It is even possible in a few cases that more than 30
days will be required to do a complete assessment. However, in these cases it is
recommended that an assessment be made at the 30 day point and that another
assessment be made when all the information is available.

3.14.2 When making an initial determination that an individual can be counted as
severely disabled and not competitively employable, the nonprofits need to
answer three questions, all in the affirmative:

a) Does the individual have a physical or mental impairment, or a
residual limiting condition that is the result of an injury, disease, or birth
defect?

) If yes, confirm the presence of a diagnosis with supporting

medical documentation. This information should include
measurability: the nature, extent. The signature of a licensed
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a)

healthcare professional or certification of the disability by a
governmental agency must also be present.

) A nonprofit may have a questionnaire that asks all new direct
labor employees questions such as do you feel you have a
disability?, Are you under the care of a medical or mental health
provider? Are you taking any medications? If yes, please list. If an
employee indicates that he or she is not disabled, but also indicates
that he or she takes anti-psychotic medication, an assumption can be
made that further investigation is warranted.

) Example: A job applicant indicates that he or she has a bad
back and as proof provides workman’s compensation paperwork. By
itself the paperwork does not automatically make the individual
severely disabled. The documentation must provide information on
the nature and extent of the back condition and whether or not this is
a permanent injury.

Does the individual have any functional limitations in self-care, self-

direction, work skills, work tolerance, communication or mobility, as a direct
result of the aforementioned impairment(s)?

a)

)  If no, the nonprofit has just determined that the individual is not
severely disabled and can not count towards the 75% direct labor ratio.

II) If yes, review the medical and personnel records relevant to the
above factors and work history. If the individual has been working
during an evaluative period, interview the supervisor(s) to gather
information on functioning, accommodations and supports that are
needed, due to the individual’'s impairments. Interview the individual,
with regard to any functional limitations he or she may have relating to
a medical or psychological condition. It may also be pertinent to ask
about daily living activities and if they impaired?

[I) Example: An individual has a bulging disc in the lumbar spine;
this is causing pain and some numbness and tingling down the leg
(radiculopathy) and the individual is limited in work tolerance and
mobility. This does not mean that the individual is severely disabled,
but that he or she is functionally limited by a medical condition. The
nonprofit must determine the severity of the individual’s functional
limitations before proceeding to the next step.

Are the functional limitations significant enough to cause the individual

to be currently unable to engage in normal competitive employment, over an
extended period of time?
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) To justify determinations of non-competitive employability, one
should look back to the above questions. Workers must have
disabilities that produce limitations that are significant enough to cause
them to be not capable of finding and maintaining work on their own.
The determination must describe this causal relationship in an
evidenced based manner.

II) Example: The most recent medical records are three months old
and indicate that the individual complains of moderate to severe back
pain from a L5-S1 disc bulge, but that he had full range of motion when
examined. The individual was referred to physical therapy, was
prescribed pain pills and given restrictions not to stand, walk or sit for
more than two consecutive hours, or lift more than 30 pounds. From
the application and interview, the individual has no problem driving and
has worked at his present job for two years, despite the accident that
occurred three years ago. In addition, it is learned that the individual
likes to hike and has continued this activity. As a result of all of these
factors, it can be determined that the individual does not qualify under
AbilityOne as severely disabled and not competitively employable.

3.15 - Annual Assessments

3.15.1 Assessments must be done on a yearly basis at a minimum, preferably in
the context of reviewing an individual’s “Individual Service Plan,” or a worker’s
annual performance evaluation. It should not be assumed that the individual
continues to be severely disabled and not competitively employable. The same
basic process that was used for the initial evaluation needs to be repeated. In
addition to all of the basic factors that have been thought through, two more need
to be considered:

a) Has the disabling condition moderated, so that the functional
limitations no longer predominate?

b) Have the worker’s skills improved to the point where the disability is no
longer relevant as a result?

3.15.2 The Committee’s definition of severe disabilities [41 CFR 51-1.3(2)] states:
A person with a severe mental or physical impairment, who is able to engage in
normal competitive employment, because the impairment has been overcome or
the condition has been substantially corrected is not “severely disabled” within the
meaning of the definition.

3.15.3 Many disabilities can improve with time or medical intervention, and to
review the current state of the individual’s severe disability is a critical first step in
the annual assessment. It is also possible that with the training and job skills
learned that the individual has received during the past year, he or she may now
be capable of competitive employment. It is therefore important that the annual
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assessment indicates what has and has not changed from the previous
assessment.

3.15.4 Individuals can move back and forth between being competitively
employable and not competitively employable. There is nothing in the Committee’s
regulations that binds individuals to being competitively employable once they
have been classified as such. For instance, an individual may move into a
competitive employment position, experience an exacerbation of his or her medical
or mental health symptoms that begin limiting them functionally, to the point, they
are no longer able to maintain competitive employment. The key is to indicate
what has changed through an evidenced based assessment process.

3.15.5 Finally, the regulations indicate that the competitive employability
assessment needs to be performed at least once a year. In the past, some
nonprofit agencies have done them semiannually or even quarterly. Nonprofit
agencies should consider their other requirements and processes, and integrate
the Committee’s competitive employment requirement into them where possible.
Nonprofits may also want to consider reevaluating certain workers on a more
frequent basis. However, if specifying that a certain evaluation is for less than a
year, the nonprofit must have a process in place to insure that the evaluation takes
place on time.

3.16 - Examples of eligibility determinations

3.16.1 Nonprofits within the AbilityOne Program differ greatly, and each nonprofit
must develop an evaluation process in order to maintain its qualifying status. What
works well for one nonprofit may not work for another. The following examples
demonstrate some of the variations and wide range of issues that must be
considered when conducting initial or annual assessments. The first example
demonstrates the general process of determining what accommodations might
need to be made for an individual and could really be applied to almost any
disability. The other examples are ones that the Committee has actually observed
while reviewing nonprofits.

a) Example 1: Fibromyalgia Syndrome (EMS):

) FMS is a condition with an elusive cause that, like other
debilitating conditions, manifests on a broad spectrum with highly
individualized symptoms. In its mildest form, it is not severely disabling,
and does not compromise a person’s employment. But, when symptoms
are profound, the limitations caused can be quite significant, and the
required accommodation needs might be beyond what would be provided
in normal work settings. This distinction is critical for the AbilityOne
Program, and thus FMS can be a good example for the considerations
that have to be made for many severe disabilities. As stated before, an
understanding of the extent of the disability (any disability) is fundamental

18



to being able to assess the functional limitations that are manifest by the
disorder. Effective accommodations cannot be made unless the degree of
impairment is known, and with a disorder as variable as FMS, it illustrates
just how important this is.

) Generally, FMS is a complex, chronic condition which causes
widespread pain and fatigue in tendons, ligaments, muscles, and other
soft tissue, as well as a variety of other symptoms. Pain can vary
according to the time of day, weather, sleep patterns, and stress level.
Individuals with FMS may also have a sleep disorder, irritable bladder,
irritable bowel syndrome, chronic headaches, skin and temperature
sensitivity, cognitive impairment, depression and anxiety.

11)) How would a worker with FMS be accommodated? First,
individuals with FMS may develop some of the limitations discussed
below, in lesser or greater degree, although seldom develop all of them.
Nonetheless, the degree of limitation will vary widely, and this will directly
effect accommodation requirements. The following is only a sample of
some of the possibilities, as numerous other accommodation solutions
may exist. Some listed here are minor and might well be provided in
normal employment settings, while others are not. Many depend on the
extent of the modifications entailed. Also keep in mind that this is less
about FMS than it is about making accommodations for the functional
limitations of a disability, whatever it might be. Distinctions and
guantifications are crucial to this process.

b) Essential questions to consider first:

) What limitations is the employee with this disorder
experiencing?

)  Are these limitations related to the disorder, or to some other
disorder?

[I)  How and to what extent do these limitations affect or interfere
with the employee’s job performance?

IV)  What specific job tasks are problematic as a result of these
limitations?

V)  What accommodations are available to reduce or eliminate these
problems?

VI) Has the full range of resources been used to determine possible
accommodations?

VIl) Has the employee been consulted regarding possible
accommodations?

VIIl) Once in place, has the effectiveness of these accommodations
been evaluated?

IX) Are additional accommodations needed?

X) Is training needed for supervisors and other employees, with
regard to this specific disability and implemented accommodations?
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d)

f)

9)

Accommodation ldeas regarding FMS:
)  Symptom: Concentration Issues:
) Provide written job instructions whenever possible or feasible
II)  Prioritize job assignments and provide more structure
l11)  Allow for flexible work hours and a self-pace workload
IV)  Allow periodic rest periods to reorient
V)  Provide memory aids, such as schedulers or organizers
VI)  Minimize or remove distractions
VII) Identify and reduce job stressors

Symptom: Depression and Anxiety:

) Identify and reduce anxiety producers in the work environment
) Provide concise to-do lists and explicit written instructions

11)) Remind employee of important deadlines and performance
requirements

IV)  Allow time off for counseling

V) Provide clear expectations of responsibilities and consequences
VI)  Provide sensitivity training to co-workers

VIl)  Allow additional breaks for stress management techniques
VIII)  Allow telephone calls during work hours to doctors and others
for support

IX) Identify antecedents and implement strategies for defusing
untoward situations

X) Provide information on counseling and employee assistance
programs

Symptom: Fatigue/Weakness:

) Reduce or eliminate the need for physical exertion in some
measurable amount

II)  Provide special light-weight equipment

[I)  Schedule regular periodic rest breaks away from the workstation
IV)  Allow a flexible work schedule and use of leave time

V)  Implement ergonomic workstation design

Symptom: Fine Motor Impairment:

) Implement tailored ergonomic workstation design
1)} Provide alternative access to worksite equipment
[I)  Provide arm supports

IV)  Provide grip aids and other related assists

Symptom: Gross Motor Impairment:

) Modify the work-site or its conditions to make it accessible
1)) Provide parking close to the work-site

[I)  Provide transportation to the work site

IV)  Provide an accessible entrance

V) Install automatic door openers
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h)

i)

k)

VI)  Provide an accessible restroom and break room

VII) Provide an accessible route of travel to other work areas

VIII) Revamp the workstation for maximum accessible

IX) Modify station height if wheelchair or scooter is used

X)  Insure that essential materials and equipment are within reach

XI)  Move workstation close to other work areas, equipment, and
break rooms

Symptom: Migraine Headaches:

) Provide tailored task lighting

II)  Eliminate fluorescent lighting

lI)  Provide alternate work area to reduce visual and auditory
distractions

IV) Implement a "fragrance-free" workplace policy

V)  Provide air purification devices

VI)  Eliminate pulsing lights or sounds

VII) Allow flexible work hours

VIII) Allow periodic rest breaks

IX) Reduce noise with sound absorbent baffles/partitions,
environmental sound machines, and headsets

Symptom: Skin Sensitivity:
[) Avoid irritating agents and chemicals
II) Provide protective clothing

Symptom: Sleep Disorder:
) Allow flexible work hours
)  Allow frequent breaks

Symptom: Temperature Sensitivity:

[I)  Modify work-site temperature: fan/air-conditioner or heater

IV)  Redirect vents and maintain ventilation system

V)  Allow flexible scheduling during extremely hot or cold weather
VI)  Modify dress code

VII) Provide a work area with separate temperature control

Symptom: Photosensitivity:

) Minimize outdoor activities between the peak hours of 10:00 am
and 4:00 pm

)  Avoid reflective surfaces such as sand, snow, and concrete

[l)  Provide clothing to block UV rays

IV)  Provide "waterproof" sun-protective agents such as sun blocks or
sunscreens

V) Install low wattage overhead lights

VI)  Provide task lighting

VIl) Replace fluorescent lighting with full spectrum or natural lighting
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VIII) Eliminate blinking and flickering lights
IX) Install adjustable window blinds and light filters

3.16.2 NOTE: When evaluating a worker’s capability for normal competitive
employment, it is essentially the extent of the accommodations that they require
that will cause them to be not competitive. The quantification of these
accommodations will go a long way in establishing just such an extent, i.e. that
they are beyond that which is considered “reasonable accommodation.” As an
example of developing measurability, consider the first section of FMS above
where it mentions symptoms pertaining to concentration:

a) “Allow for flexible work hours and a self-pace workload.” What actual
hours are typically worked under this accommodation and in what manner
are they flexible? Under a self-paced regimen, what costs are there to
performance?

b) “Allow periodic rest periods to reorient.” How many is frequent, and
how long are these breaks?

c) “Minimize or remove distractions and or job stressors.” What are they
and how big of an undertaking was it to make such changes?

3.16.3 All of these examples of quantifying the accommodations serve the
purpose of illustrating exactly how these accommodations are beyond that which
would routinely be found in normal competitive employment. That they are
required, underscores the judgment that the disability-related impairments that are
being accommodated, are severe. Such documentation must be a fundamental
part of the competitive employability evaluation program.

3.16.4 Lastly, when considering and quantifying accommodations, one typically
thinks of procedures or things that are actively implemented: Providing specialized
equipment, removing or minimizing problem items or areas, re-prioritizing workload
and scheduling regular rest breaks etc. However, it is entirely within an agency’s
discretion, to make passive accommodations for a worker. In most cases it is to
tolerate certain issues that are not usually tolerated in normal competitive
employment: repeated emotional outbursts associated with a mental health
condition, chronic difficult behaviors or expressed ideation, or marked absenteeism
are but a few. Many nonprofit agencies choose to or find a way to “live with” such
issues in the workplace. In doing so, they are essentially providing support for an
environment that may be indispensable to a worker’s success, and thus constitute
an accommodation. Remember that passive accommodations are just as
measurable as active ones. It goes without saying that absenteeism can be easily
measured, but untoward behaviors can as well, particularly if frequency, duration
and intensity are used to quantify such incidents.
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a) Example 2: Learning Disability

)] A nonprofit agency employed an individual for several years
whose disability was recorded as dyslexia at the time of hiring. During a
proper annual evaluation, it was discovered that the employee was
actually diagnosed in 1984 with Developmental Disorder, NOS (with
significant discrepancy between below-average verbal capacities and
average visual-spatial problem solving ability; as well as severe
deficiencies in reading, written expression, and mathematics). He also
had a historical diagnosis of Alcohol Dependency, in sustained full
remission. Further review found that since 1984 he had spent three years
on active duty in the Navy followed by extensive service in the Air National
Guard and Reserves, and that he had been deployed overseas the year
prior to this review.

II)  Discussions with his lead supervisor revealed that he had no
significant impairments in occupational functioning, and that he is an
excellent worker who requires minimal supervision and instruction. In the
supervisor’s opinion, the employee did not demonstrate any behaviors,
characteristics, or actions that would indicate he is severely disabled; nor
did the supervisor provide any extraordinary accommodations.

lll)  Based on the supervisor's comments and the fact that he had
served on active duty the previous year, the nonprofit concluded that he
was competitively employable. Therefore, he no longer met the definition
of severely disabled and not competitively employable.

b) Example 3: Amputee

) Here are two cases of individuals with very similar amputations,
but very different employability determinations.

II)  Inthe first case, the individual was a 19-year-old who recently
lost her right leg above the knee in a car accident. She had no prosthetic,
and moved around using a wheelchair. Loss of a limb is a severe
disability, but by itself that does not mean that individual is not
competitively employable.

[II)  During the hiring process, the nonprofit agency found the woman
to have extremely low self-esteem and some psychological issues, as
result of the amputation. In addition, she had no previous work
experience and did not present well in the job interview. Based on the
interview and the psychological issues, the agency considered her not
competitively employable and placed her as a mail room clerk on a small
AbilityOne project.

IV)  This was a reasonable initial assessment. However, this case
also shows the need for annual reassessments. At the time of her first
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annual assessment, the nonprofit agency was so pleased with her
performance that they no longer considered her to be not competitively
employable, and promoted her to become the supervisor of the project.
Accordingly, this is a good example of the individual overcoming her
impairment.

V) Inthe second case, a nonprofit agency received a referral from a
State VR agency for an individual whose leg had been amputated above
the knee a number of years ago. The VR referral also stated that the
individual was not competitively employable because he was a convicted
felon and no one else would hire him. The individual had previously
worked at the nonprofit agency until he was jailed for violating probation,
and during that time, did not require any special accommodations or
supports.

VI)  While the VR counselor may consider the individual to be not
competitively employable, this individual does not meet the Committee’s
definition of severely disabled and not competitively employable. While
there can be considerations other than the disability involved with making
the determination that the individual is not competitively employable, the
core reasoning for the decision must be based on the individual's
disability. In this case, the individual’s disability is not a factor, as the
nonprofit agency did not have to provide any supports to sustain his
employment. The sole reason for considering the individual not
competitively employable is that he is a convicted felon, just getting out of
jail.

c) Example 4: Highly Productive Worker

)  As noted earlier, an individual that is highly productive on a job is
not necessarily competitively employable. Here are two examples of
cases where the nonprofit agency found individuals whose productivity
were more than 100 percent to be unable to engage in normal competitive
employment.

II) In the first case the individual's disability is mental retardation,
and his job involves cutting fabric. From a performance standpoint, he
can run the cutting table faster than anyone at the nonprofit agency,
whether severely disabled or not. However, he has a history of behavioral
outbursts, and is unpredictable as to whether or not he will show up for
work. These behaviors are not indicative of someone who can engage in
normal competitive employment, and are in part secondary to his
intellectual, social, emotional, and cognitive deficits sustained from his
mental retardation.
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lll) The second individual is also mentally retarded, and works as a
groundskeeper mowing and trimming grass. His productivity on the job is
at about 120%. He likes his job, and unlike the first case has no
behavioral or attendance issues.

IVV) Unfortunately, he requires close supervision since he has no
concept of pacing himself or how to remain hydrated in hot weather. In
addition, he will work until no more work is visible and will stop and wait for
directions, or will simply continue working in areas that were already
finished, or where the agency is not responsible. Just these behaviors
alone demonstrate deficits in self-care and self-direction. He may also
have deficits in communication, written or verbal that can also be
evidenced to support a determination of severe disability in accordance
with Committee standards.

d) Example 5: Return to “Not Competitively Employable” Status

)  Anindividual can move back and forth between being
competitively employable and not competitively employable. If a
nonprofit agency considers an individual to be competitively
employable, it does not mean that he or she cannot be reconsidered at
a future date, if changes occur to the individual's disability status.

II) In this case an individual has mild mental retardation and worked
as a mess attendant on an AbilityOne food service contract. After
working successfully for some time, the agency determined that he
was competitively employable. They placed him with a local hotel
busing tables and washing dishes. Initially very pleased with his
performance, the hotel gave him a raise, increased his hours and
began providing benefits. At this point, he became over-resourced and
lost his SSI benefits. His mother objected to this loss and harassed
him to the point that the stress affected his performance, and the hotel
eventually fired him. As a result, the nonprofit agency rehired the
individual, and determined him to be not competitively employable until
he is once again working at an acceptable level because there was a
direct correlation between his impairment (mental retardation) creating
functional limitation that were to the point he was unable to maintain
normal competitive employment.

e) Example 6: Substance Abuse

)  Five individuals were referred to a nonprofit agency for
employment as part of a court-ordered substance abuse rehabilitation
program. This program included a requirement that they live in a half-
way house. As all five had experience with seasonal grounds keeping,
the nonprofit agency placed them on one of its grounds maintenance
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f)

projects, and categorized them as severely disabled and competitively
employable.

II) The Committee subsequently received a complaint from a
commercial company that the nonprofit agency was hiring individuals
who did not have a severe disability. This complaint was based on the
owner’s observation that the five working for the nonprofit agency were
not disabled, all having worked for him in the past. Moreover, one of
the individuals was trying to work for both the commercial contractor
and the nonprofit agency at the time. Further discussions with the
contractor revealed that all five could have had their old jobs back,
simply by applying for them, given that the commercial contractor had
been happy with their performance and was looking for workers.

ll) The Committee decided that four of the five individuals could
continue to be counted as severely disabled and not competitively
employable, but only while they remained enrolled in the drug
rehabilitation program and lived in the half-way house. This decision
was based on additional documentation that the court had provided
and that was in their files; primarily the court’s requirement for close
supervision while working. The individual that was trying to work for
both the commercial company and the nonprofit was released by the
nonprofit agency because of his continued use of illegal drugs.

Example 7: Worked for Previous Commercial Contractor

)  The following are two examples of people with severe disabilities
who worked on the previous commercial contract. One is competitively
employable and the other is not.

II) In the first case, when the nonprofit agency reviewed the current
workforce, they found that a number of people had a severe disability.
The nonprofit agency proceeded to declare the individuals not
competitively employable without any consideration as to the extent of
the disabilities or why they were determining the individuals to be not
competitively employable. As an example, one of the individuals
suffered from depression, was under a doctor’s care and was taking
several medications. However, even though the individual was
diagnosed with major depression, her performance was excellent, and
she had a good attendance record. Given this, the nonprofit agency
did not need to provide any accommodation or supports to the
individual. Therefore, this individual should be considered
competitively employable.

[II) In the other case, an individual whose disabilities resulted in her
being homebound worked for a commercial contractor as a medical
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transcriptionist. The commercial contractor hired and trained the
individual, but even after an extensive period of time, she continued to
fall short of the company’s minimum performance standards for
transcription rates and work hours. As a result, the commercial firm
was considering termination. In this case, the nonprofit agency was
able to document her disabilities and provide her with another position.
The nonprofit agency also documented that although she had been
previously competitively employed, her low work tolerance made her
unable to sustain competitive employment.

IV) Itis important to note that when an employee of a previous
commercial contractor is determined to be not competitively
employable, the nonprofit agency must be extremely careful to
document the reasoning for the determination adequately. In such
cases, the previous contractor must have been providing
accommodations or supports that would be considered beyond
reasonable. Such accommodations would not typically be found in
normal competitive job situations.

3.17 - Discussion of Disabilities Prevalent Among AbilityOne Employees

Although mental retardation and significant mental illness predominate as the majority
of severe disabilities in the AbilityOne Program, demographics reveal a number of
Program participants with other disabilities. Although psychological, physical and
medical conditions are dissimilar, they require the same kind of assessment in terms of
understanding the degree of impairment, and exercise of informed judgment in
determining non-competitive employability. In this section, several disabilities are
offered as examples. In each, common problems are noted as a method of analyzing
whether the condition is a severe disability or not. All of the disabilities discussed can
be considered as a severe disability in terms of the AbilityOne definition and in no case
should it be construed that any one should be favored over another or that it is less
legitimate.

3.18 - Learning Disability - General

3.18.1 Learning disabilities come in a variety of forms, most occurring in three
major categories: reading, mathematics, and written expression, usually seen as
barriers to academic learning. Others may be characterized as a broad or
pervasive intellectual deficit, but above that of mental retardation.

3.18.2 Broadly speaking, the majority of learning disabled individuals in our
society are competitively employed. This is because so many of those who have
been deemed LD, are still within the normal range of intellectual functioning. If an
individual’'s 1Q score is in the mid to low seventies howe